
Corps of Engineers delivers wind energy DEIS to MMS 
New agency to take lead, Corps continues permit process 
 
The federal responsibility of determining whether or not a controversial energy producing wind 
facility will be located in Nantucket Sound has been transferred to the Department of Interior. 
 
The 2005 Energy Policy Act calls for the Department of Interior’s Minerals Management Service 
(MMS) to be the lead agency for renewable energy projects in federal waters on the Outer 
Continental Shelf.   
 
The New England District will continue to be involved in these MMS lead processes as both a 
cooperating agency and as permitting authority under Section 10 of the Rivers and Harbors Act. 
 The Corps of Engineers, New England District, once the lead agency for the controversial 
permit application, began coordination of the transfer of federal responsibility October.    
    
“While the initial approval or denial of a proposed energy-producing wind facility in Nantucket 
Sound rests with MMS, the permitting authority of the Corps of Engineers has not changed,” said 
District permit manager Karen Adams.  
  
“The Section 10 regulatory authority does not change -- structures on the Outer Continental Shelf 
will still require a Corps permit. In the case of Cape Wind, permitting 130 structures in federal 
waters, our processes will continue to run concurrently with the National Environmental Policy 
Act (NEPA) process (as it always has) -- only the lead federal agency has changed, not NEPA, 
not the Corps permitting processes.” 
 
The 2005 Energy Policy Act does not supersede or modify the existing U.S. Army Corps of 
Engineer’s regulatory authorities such as Section 10 of Rivers and Harbors and Section 404 of the 
Clean Water Act.   
 
In compiling data and information during the initial phases of the Corps-led NEPA processes that 
eventually led to the release of a Draft Environmental Impact Statement (DEIS) in 2004, the New 
England District identified issues regarding operational impacts of such activities in federal 
waters not addressed in current law.  The Corps brought this to the attention of the Ocean Policy 
Commission at a July 2002 hearing in Boston.    
 
The Ocean Policy Commission agreed with the Corps assessment and made recommendations to 
Congress in 2003.  The Congress added the recommendation of the Ocean Policy Commission to 
the Energy Policy Act of 2005.  President Bush signed the bill into law on Aug. 8, 2005. 
 
The applicant, Cape Wind Associates, LLC proposed two projects and submitted permit 
applications in 2001.  The first project was for a single scientific data-gathering tower on the 
Outer Continental Shelf outside of state waters.  The District issued that permit on Aug. 19, 2002. 
   
The second project is for the construction of 130 energy producing wind turbines on monopole 
structures spread throughout an ocean area of approx. 24 sq. miles in Nantucket Sound. 
   
Concerns over the project have been raised during a series of public information meetings and 
hearings.  Concerns regarding the project involve the lack of property rights, the “precedent” of 
private gain in public waters without compensation, and a need for broader planning. 



“Other major issues include potential impacts to birds including endangered Roseate Terns and 
Piping Plovers, marine mammals including some endangered species such as Right Whales, the 
economy (tourism), fishing, boating, aviation and changes in the seascape,” said Adams. 
 
Not long after receiving the permit application, the Corps of Engineers determined that an 
Environmental Impact Statement  would be needed before making a decision on the project. 
   
The agency had completed a DEIS on Nov. 9, 2004 and had accepted comments on the document 
through Feb. 24, 2005.  
 
At the time of the enactment of the Energy Policy Act, the District was summarizing and 
evaluating comments on the DEIS.  The MMS plans to use the DEIS and add the information 
needed for their new program to formulate a new EIS. 
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